State v. Barnes Respondent\u27s Brief Dckt. 33977 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
12-18-2008
State v. Barnes Respondent's Brief Dckt. 33977
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.
Recommended Citation
"State v. Barnes Respondent's Brief Dckt. 33977" (2008). Idaho Supreme Court Records & Briefs. 1566.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/1566
LAW CLERK 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
STATE OF IDAHO, 
) 
Plaintiff-Respondent, ) NO. 33977 
) 
vs. 
SAMUEL AARON BARNES, ) 
) 
Defendant-Appellant. 
i fjjp 8 <; ;:-;:, 
BRIEF OF RESPONDENT 1 *I' , , , 
i L ~ , ,  
SU!lrcole :'ow: .l;ou: 
E,,ierod, ' : ' ,  
APPEAL FROM THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF ADA 
HONORABLE MICHAEL E. WETHERELL 
District Judge 
LAWRENCE G. WASDEN SARAH E. TQMPKINS 
Attorney General Deputy State Appellate 
State of Idaho Public Defender 
3647 Lake Harbor Lane 
STEPHEN A. BTJiikiEK Boise, Idaho 83703 
Deputy Attorney General (208) 334-2712 
Chief, Criminal Law Division 
REBEKAH A. CUDE 
Deputy Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, ldaho 83720-0010 
(208) 334-4534 
ATTORNEYS FOR 
PLAINTIFF-RESPONDENT 
ATTORNEY FOR 
DEFENDANT-APPELLANT 

IN THE SUPREME COURT OF THE STATE OF IDAHO 
STATE OF IDAHO, 1 
) 
Plaintiff-Respondent, ) NO. 33977 
) 
VS. 1 
) 
SAMUEL AARON BARNES, ) 
1 
Defendant-Appellant. ) 
) 
BRIEF OF RESPONDENT 
APPEAL FROM THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF ADA 
HONORABLE MICHAEL E. WETHERELL 
District Judge 
LAWRENCE G. WASDEN SARAH E. TOMPKINS 
Attorney General Deputy State Appellate 
State of Idaho Public Defender 
3647 Lake Harbor Lane 
STEPHEN A. BYWATER Boise, Idaho 83703 
Deputy Attorney General (208) 334-2712 
Chief, Criminal Law Division 
REBEKAH A. CUDE 
Deputy Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, ldaho 83720-0010 
(208) 334-4534 
ATTORNEYS FOR 
PLAINTIFF-RESPONDENT 
ATTORNEY FOR 
DEFENDANT-APPELLANT 
TABLE OF CONTENTS 
... TABLE OF AUTHORITIES ...................  111 
STATEMENT OF THE CASE ........................................ 1 
Nature Of The Case ................................................................................... I 
Statement Of Facts And Course Of Proceedings ....................................... 1 
ISSUES ... .............................................................................. 3 
ARGUMENT ........ .................... ................................................ ........,. ... ....,.... 4 
I. Testimony By Witnesses That They Recognized 
Barnes As The Man Depicted In The Security Video 
Was Admissible Under I.R.E. 701 ....... .. . . . . . . . . . .. . . .. . .. .. . .... 4 
A. Introduction ........................................................................... 4 
6. Standard Of Review .................. .. ................................ 4 
C. The Testimony By The Witnesses That They 
Recognized Barnes As The Man Depicted In 
The Security Video Was Admissible Under The 
Rules Of Evidence ................................................................ 4 
II. Barnes Has Failed To Show Error In The Admission Of 
Mr. Keenwoithy's Testimony ........................................................ 7 
A. Introduction ........................................................................... 7 
B. Standard Of Review .............................................................. 7 
C. Mr. Keenworthy's Testimony ................................................. 7 
D. Barnes Failed To Preserve For Appeal Most Of 
His Claim That Mr. Keenworthy's Statements Were 
Inadmissible ........................................................................ I 0  
E. The Portions Of Mr. Keenworthy's Testimony To 
Which Barnes Unsuccessfully Objected To Were 
Properly Admitted ......................................................... 11 
Ill . Barnes Has Failed To Carry His Burden Of Establishing 
Prosecutorial Misconduct .............................................................. 13
A . Introduction ......................................................................... 13 
B . Standard Of Review ......................................................... 13 
C . Barnes Has Failed To Establish That The Prosecutor 
Committed Misconduct By Eliciting Mr . Keenworthy's 
Testimony ........................................................................... 14 
CONCLUSION ...................  ............................................................................. 15 
CERTIFICATE OF SERVICE ....................................................................... 15 
TABLE OF AUTHORITIES 
CASES PAGE 
. 
. Fahv v . Connecticut. 375 U.S. 85. 84 S . Ct 229. 11 L . Ed . 2d 171 (1963) ........ 11 
. ............................ State v . Ames. 109 Idaho 373. 707 P.2d 484 (Ct . App 1985) 14 
. State v . Carlson. 134 Idaho 389. 3 P.3d 67 (Ct . App 2000) .......................... 10 
. .............................. State v . Curry. 103 Idaho 332. 647 P.2d 788 (Ct . App 1982) 4 
. . ...................... . State v Enveart. 123 Idaho 452. 849 P.2d 125 (Ct App 1993) 4. 9 
State v . Field. 144 Idaho 559. 165 P.3d 273 (2007) ........................................... 13 
. State v . Gleason. 130 Idaho 586. 944 P.2d 721 (Ct App . 1997) ....................... 10 
. State v . MacDonald. 131 Idaho 367. 956 P.2d 1314 (Ct . App 1998) ................. 13 
State v . Missamore. 114 Idaho 879. 761 P.2d 1231 (Ct . App . 1988) ................. 12 
State v . Missamore. 119 Idaho 27. 803 P.2d 528 (1990) ............................... 4. 14 
State v . Norton. 134 Idaho 875. 11 P.3d 494 (Ct . App . 2000) ......................... 10 
State v . Perry. 139 Idaho 520. 81 P.3d 1230 (2003) ............................................ 7 
State v . Pizzuto. 119 Idaho 742. 810 P.2d 680 (1991) ............................. ..._. 12 
State v . Porter. 130 Idaho 772. 948 P.2d 127 (1 997) ......................................... 13 
State v . Sadier. 95 Idaho 524. 511 P.2d 806 (1973) .......................................... 12 
State v . Smith. 117 Idaho 891. 792 P.2d 916 (1990) ......................................... 14 
State v . Zichko. 129 Idaho 259. 923 P.2d 966 (1996) ........................................ 13 
RULES 
I.R.E. 103(a)(l) ................................................................................................. 9 
............................................................ ........ I.R.E. 701 ....................... .. .. 4 
iii 
STATEMENT OF THE CASE 
Nature Of The Case 
Samuel Barnes appeals from the judgment of conviction entered upon the 
jury verdict finding him guilty of burglary and petit theft. 
Statement Of Facts And Course Of Proceedinas 
Barnes' girlfriend, as a Subway employee, was given the security codes to 
both the alarm system and the safe. (Trial Tr., p.107, L.19 - 108, L . l l ,  p.167, 
L.23 - p.170, L.6.) During one of her shifts, a key to the restaurant was 
discovered missing. (Trial Tr., p.108, L.23 - p.112, L.20, p.121, L.25 - p.123, 
L.18, p.167, L.23 - p.170, L.6.) Barnes frequently visited his girlfriend during her 
shifts, hanging out at the restaurant for a half-hour to an hour at a time. (Trial 
Tr., p.106, 1.13-p.107, L.7, p.170, L.17-p.171, L.18.) After Barnes'girlfriend 
had worked at the restaurant for approximately two months, the restaurant was 
broken into by someone who used the security codes to disarm the alarm system 
and gain access to the safe. When an employee opened the restaurant the next 
day, she discovered that more than six hundred dollars had been taken. (Trial 
Tr., p.92, L.15-p.94, L.13, p.130, L.23-p.138, 1.14; Exhibit 10.) The burglary 
and theft were captured on the restaurant's six video cameras, including some 
video of the individual keying in the security code to the alarm system before 
pulling a mask over his face. (Exhibit I ;  Trial Tr., p.24, Ls.3-19, p.35, L.22 - 
p.36, 1.6.) 
When officers showed the videotape or still images from the videotape to 
several Subway employees, some of them identified the individual depicted in 
the imagesas Barnes. (TrialTr., p,113, L.22-p.115, L.18, p.124, L.6-p.128, 1 
L.2, p.173, Ls.11-20.) I 
Barnes was charged with burglary and petit theft. (R., pp.14-15.) After a 
I 
I 
trial, the jury found Barnes guilty of both charges. (R., pp.43-44.) The district 1, 
court entered judgment (R., pp.54-57), and Barnes timely appealed (R., pp.47- I 
ISSUES 
Barnes states the issues on appeal as: 
1. Did the district court abuse its discretion when it admitted lay 
testimony expressing an opinion as to the identity of an 
individual who was captured on a videotape that was provided 
to the jury? 
2. Did the district court err when it permitted the State to introduce 
a witness' prior out-of-court statements offered for proof of the 
matter asserted despite an objection that this testimony 
constituted hearsay? 
3. Did the prosecutor commit misconduct when he asked a 
witness about the witness' prior statements expressing an 
opinion regarding Mr. Barnes' guilt or innocence and further 
asked the witness about prior statements expressing an opinion 
regarding Mr. Barnes' character? 
4. Did the cumulative effect of these errors deprive Mr. Barnes of a 
fair trial? 
(Appellant's brief, p.11.) 
The state wishes to rephrase the issues on appeal as: 
1. Has Barnes failed to establish that the district court abused its discretion 
by allowing witnesses to testify that they recognized Barnes as the man 
depicted in the security video? 
2. Has Barnes failed to establish that the district court abused its discretion 
by allowing Mr. Keenworthy's testimony? 
3. Has Barnes failed to establish his right to a fair trial was violated as the 
result of prosecutorial misconduct? 
ARGUMENT 
1. 
Testimonv By Witnesses That Thev Recoqnized Barnes As The Man Depicted In 
The Security Video Was Admissible Under I.R.E. 701 j 
A. Introduction 
Barnes claims that the Subway employees who testified that they 
recognized the man depicted in the security video as Barnes, based on the 
several times they had encountered him when he visited his girlfriend during her 
shift at Subway, should not have been allowed to so testify. (Appellant's brief, 
B. Standard Of Review 
Admissibility of opinion testimony is within the broad discretion of the trial 
court and the decision to admit opinion testimony will not be disturbed on appeal 
absent an abuse of that discretion. State v. Enveart, 123 ldaho 452, 454, 849 
P.2d 125, 127 (Ct. App. 1993) (citing State v. Missamore, 119 ldaho 27, 32, 803 
P.2d 528, 533 (1990); State v. Curry, 103 ldaho 332, 339, 647 P.2d 788, 795 
(Ct. App. 1982)). 
C. The Testimony By The Witnesses That Thev Recosnized Barnes As The 
Man Depicted In The Security Video Was Admissible Under The Rules Of 
Evidence 
Rule 701 provides: 
Rule 701. Opinion testimony by lay witness. 
If the witness is not testifying as an expert, the testimony of the 
witness in the form of opinions or inferences is limited to those 
opinions or inferences which are (a) rationally based on the 
perception of the witness and (b) helpful to a clear understanding of 
the testimony of the witness or the determination of a fact in issue, 
and (c) not based on scientific, technical or other specialized 
knowledge within the scope of Rule 702. 
Barnes cites State v. Avelar, 124 ldaho 317, 859 P.2d 353, 356 (Ct. App. 1993), 
claiming that it mandates that only the jury may determine whether the defendant 
is the individual depicted in a photograph or video. (Appellant's brief, pp.12-13.) 
A* contains no such holding. As noted by the district court when it overruled 
Barnes' objection (Trial Tr., p.156, Ls.19-23), the court in upheld a denial 
of a motion for acquittal and noted that a judgment of acquittal does not become 
appropriate simply because an image of a person on a video is unclear, since it 
was the jury's job to evaluate and weigh the evidence and determine whether it 
was the defendant on the tape. m r ,  124 ldaho at 859 P.2d at 356. 
Rather, the other cases cited by Barnes land in favor of the admission of 
the testimony of the witnesses in this case. See, e.g., U.S. v. Lanclford, 802 F.2d 
1176, 1179 (gth Cir. 1986) (identification testimony proper from witnesses who 
are able to make identification based on familiarity with characteristics of the 
defendant not immediately observable by the jury at trial); Sanders v. U.S., 809 
A.2 584, 593-595 (D.C.); Early v. State, 543 So.2d 868, 868-869 (Fla. Dist. Ct. 
App. 1989) (testimony proper where witness testified that he knew defendant for 
10 years; defendant's appearance was obscured by a hat and sunglasses; 
defendant had short hair in surveillance video and long hair at trial; and 
defendant wore beard in video and was clean-shaven at trial); Dawson v. State, 
658 S.E.2d 755, 760-761 (Ga. 2008); Commonwealth v. DeLonq, 888 N.E.2d 
956, 962 (Mass. App. Ct. 2008) (defense counsel should have objected to 
witness identification because the question of whether the photographs were of 
the defendant was for the jury, not for a conclusion by a witness); Rossana v. 
State. 934 P.2d 1045, 1048-1049 (Nev. 1997) (identifying witness testified that 
defendant had lost approximately 30 pounds, had shorter hair, and had begun to 
wear glasses at the time of trial); U.S. v. Contreras, 536 F.3d 1167, 1170-1 171 
(loth Cir. 2008) (while familiarity with the defendant is required for admission of 
witness' identification, change in appearance is not strictly required). 
First, John Cowie, the manager of Subway, testified that he had seen 
Barnes come into the Subway and hang out for a half-hour to an hour during 
each of his girlfriend's shifts during the two months she worked there prior to the 
burglary. (Trial Tr., p.106, L.8 - p.107, L.18, p.116, Ls.11-24.) Rachelle Orand, 
another employee at Subway, testified that Barnes' girlfriend relieved her three to 
four nights a week, resulting in about an hour of overlap time. (Trial Tr., p.124, 
L.22 - p.125, L.14.) Ms. Orand testified that Barnes came in with his girlfriend "a 
lot" and that, since the time of the burglary, Barnes had lost weight and gotten a 
different haircut. (Trial Tr., p.125, L.15 - p.128, L.2.) Finally, Detective Chopko 
testified that when he interviewed Barnes a month after the burglary and showed 
Barnes a still photo from the security video, Barnes told him that the person in 
the photo didn't "look like [me] because there was curly hair." (Trial Tr., p.188, 
Ls.11-18.) Barnes has failed to establish an abuse of discretion in the admission 
of this testimony 
Barnes Has Failed To Show Error In The Admission Of Mr. Keenworthv's 
Testimony 
A. Introduction 
George Keenworthy, the father of Barnes' girlfriend, testified at trial. On 
appeal, Barnes claims that all of his testimony was inadmissible as hearsay. 
(Appellant's brief, pp.20-24, esp. p.22, citing the entirety of Keenworthy's 
testimony.) Barnes only made two objections to Keenworthy's testimony that 
were overruled; another objection was sustained. Barnes failed to object to the 
rest of Keenworthy's testimony and therefore failed to preserve this issue for 
appeal. Barnes has otherwise failed to establish any error in the admission of 
the objected-to testimony. 
B. Standard Of Review 
The district court has broad discretion in the admission and exclusion of 
evidence and its decision to admit such evidence will be reversed only when 
there has been a clear abuse of that discretion. State v. Perm, 139 Idaho 520, 
521-22, 81 P.3d 1230, 1231-32 (2003). 
C. Mr. Keenworthv's Testimony 
In the opening portion of his testimony, Mr. Keenworthy directly testified 
about how and for how long he had known Barnes. (Trial Tr., p.209, L.20 - 
p.210, L.15.) Barnes did not object to the admission of any portion of this 
testimony. 
The middle portion of Mr. Keenworthy's testimony concerned the 
conversation he had with law enforcement officers when they came to his home 
to ask him about Barnes. (Trial Tr., p.210, L.16 - p.213, L.9.) Barnes objected 
three times during this portion of the testimony, getting sustained once: 
Q. Okay. Did detectives come to your home on the morning of 
July 2oth? 
A. I believe so. 
Q. And did you have a conversation with them? 
A. I did. 
Q. And did they ask you i f  you knew Sam Barnes? 
Mr. Charney: Objection. Hearsay. 
The Court: I will overrule the objection. I believe this simply 
places in context the conversation. It's not being 
offered for the truth of the matter asserted. 
Q. Did they ask you if you knew Sam Barnes? 
A. In a roundabout way, yes. 
Q. Okay. Let me rephrase that better. Did they ask you about 
[S.K.'s] boyfriend? 
A. Yes. 
Q. Okay. And what did you tell them? 
A. I told them - 
Mr. Charney: Objection. Hearsay. This is his out-of- 
court statement now being offered in court, Your 
Honor. What he said to the detectives isn't 
relevant and it is hearsay even though he said it. 
The Court: No, it's not. The Court will overrule the objection. 
Q. What did [you] tell them? 
I'm sorry. Can you ask the question again? 
Well, they asked you about [S.K.'s] boyfriend? 
Yes. 
And then what did you tell them about [S.K.'s] boyfriend? 
That I knew him. That he'd stayed there. And that I saw 
him periodically. Didn't come around a lot anymore. That 
was basically it. 
Okay. Did they tell you why they were there? 
Yes. 
Okay. And what did you understand the reason for them 
being there was? 
They were investigating a burglary. 
Okay. And did you know that this conversation was being 
recorded? 
Okay. And did they tell you that they had video? 
Yes. 
And did you tell them that if you saw it I could tell you for 
sure? 
Well, they asked me could I identify Sam because they 
didn't know his last name. 
Okay. Did you say anything about his reputation? 
Oh, I'm sure I did. 
Did you say, and I quote "I bet he did it"? 
Very possibly, yes. 
Okay. Did you call him a clown? 
A. Yes, 
Q. Okay. Since you've known Sam, how many different 
jobs has he held? 
Mr. Charney: Objection. Relevance. 
The Court: Sustained. 
(Trial Tr., p.210, L.16 -p.213, L.9.) (Emphasis added.) 
The final portion of Mr. Keenworthy's testimony was consumed with the 
prosecutor's attempt to have Mr. Keenworthy identify any of the Exhibits 2 
through 9 as the still photos shown to him by law enforcement; Mr. Keenworthy 
was unable to do so. (Trial Tr., p.213, L.10 - p.215, L.3.) Barnes did not object 
during any portion of this testimony. 
D. Barnes Failed To Preserve For Appeal Most Of His Claim That Mr. 
Keenworthv's Statements Were Inadmissible 
"It is a fundamental tenet of appellate law that a proper and timely 
objection must be made in the trial court before an issue is preserved for 
appeal." State v. Carlson, 134 ldaho 389, 398, 3 P.3d 67, 76 (Ct. App. 2000). 
The admission of evidence cannot be found to be erroneous in the absence of a 
timely objection clearly "stating the specific ground of objection," unless the 
ground is apparent from the context. I.R.E. 103(a)(l); State v. Gleason, 130 
ldaho 586, 592, 944 P.2d 721, 727 (Ct. App. 1997). Likewise, an objection on 
one ground will not preserve a separate and different basis for excluding 
evidence. State v. Norton, 134 ldaho 875, 879, 11 P.3d 494, 498 (Ct. App. 
2000); State v. Enveart, 123 Idaho 452, 454, 849 P.2d 125, 127 (Ct. App. 1993) 
(limiting appellate review to scope of objection). 
On appeal, Barnes appears to object to the entirety of Mr. Keenworthy's 
testimony. (See Appellant's brief, p.22, citing to that portion of the transcript 
containing all of Mr. Keenworthy's testimony, including cross and redirect.) 
Barnes has preserved this issue only with respect to the testimony to which he 
objected, indicated by the bolded portions of the testimony above, because he 
failed to object to any other portion of Mr. Keenworthy's testimony. Any issue 
based on the portions of Mr. Keenworthy's testimony not objected to is not 
properly before this Court on appeal. 
E. The Portions Of Mr. Keenworthv's Testimonv To Which Barnes 
Unsuccessfullv Obiected To Were Properlv Admitted 
The district court overruled Barnes' objections to Mr. Keenworthy's 
testimony about what he told officers about his relationship with Barnes on the 
basis that the statements were not offered to prove the truth of the matter 
asserted but instead were simply contextual and were therefore not hearsay. 
(Trial Tr., p.210, L.22 - p.211, L.19.) Barnes has not established that the district 
court abused its discretion in so ruling. 
Reviewing the context of the objected-to testimony, it is clear that the 
state was not offering the statements to prove the truth of the matters asserted 
therein. First, the state did not object or seek a different ruling when the court 
ruled in front of the jury that the statements were not offered to prove the truth of 
the matters asserted therein - something the state would want to have clarified if 
it wanted the jury to consider the statements for their truth, and not just for 
providing context to the conversation between Mr. Keenworthy and subsequent 
events. Second, Mr. Keenworthy had already testified directly as to how and 
under what circumstances he had known Barnes, so "the truth" of that 
information had already been placed before the jury and was successfully 
admitted without objection. (Trial Tr., p.209, L.20 - p.210, L.15.) Finally, a full 
reading of his testimony reveals that the state was simply trying to set up the 
context of the conversation to establish that, because Keenworthy had told 
officers that he was familiar with Barnes and had even had him live in his home, 
the officers produced still photos from the security video to see if Keenworthy 
could identify Barnes as the person depicted in the photos. (Trial Tr., p.213, 
L.10 - p.215, L.3.) The record reveals that the district court's ruling was correct. 
Even if Barnes could establish an abuse of discretion by the district court 
in admitting this contextual evidence, any error was harmless. "The standard for 
determining whether error is harmless is whether there is a reasonable possibility 
that the evidence complained of might have contributed to the conviction, Fahv v. 
Connecticut, 375 U.S. 85, 84 S. Ct. 229, 11 L. Ed. 2d 171 (1963), and that the 
court must be able to declare a belief that it was harmless beyond a reasonable 
doubt." State v. Pizzuto, 119 ldaho 742, 762, 810 P.2d 680, 700 (1991). 
Evidence that is "merely cumulative" is harmless and not a basis for reversal. 
State v. Sadler, 95 ldaho 524, 532, 511 P.2d 806, 814 (1973). Because Mr. 
Keenworthy's testimony about what he told the officers when they interviewed 
him provided merely cumulative evidence - to Mr. Keenworthy's direct testimony 
of how and how long he knew Barnes -there was no reasonable possibility that 
the testimony contributed to Barnes' conviction. Even assuming that Mr. 
Keenworthy's statements were admitted to prove the truth of the matters 
asserted therein, that information had already been properly given to the jury 
immediately prior to the objected-to testimony. The jury would have reached the 
same conclusion with or without the additional testimony; and as such, the 
admission of the opinion testimony was harmless beyond a reasonable doubt. 
Barnes Has Failed To Carry His Burden Of Establishing Prosecutorial 
Misconduct 
A. Introduction 
Barnes claims that the prosecutor engaged in misconduct when he 
elicited Mr. Keenworthy's acknowledgment that he had "possibly" told the officers 
"I bet [Barnes] did it" and also told them Barnes was a "clown". (Appellant's brief, 
pp.20-24.) For the reasons set forth below, Barnes has failed to establish a due 
process violation as a result of any alleged prosecutorial misconduct, 
B. Standard Of Review 
"A conviction will be set aside for prosecutorial misconduct only when the 
conduct is sufficiently egregious to result in fundamental error." State v. Porter, 
130 ldaho 772, 785, 948 P.2d 127, 140 (1997); see also State v. MacDonald, 
131 ldaho 367, 956 P.2d 1314 (Ct. App. 1998). Such error is fundamental only if 
the alleged misconduct is so egregious or inflammatory that any prejudice arising 
therefrom was not, or could not have been, remedied by a ruling from the trial 
court informing the jury that it should be disregarded. m, 130 Idaho at 785- 
86, 948 P.2d at 140-41; State v. Smith, 117 ldaho 891, 898, 792 P.2d 916 
(1990); State v. Missamore, 114 ldaho 879, 761 P.2d 1231 (Ct. App. 1988); 
State v. Ames, 109 ldaho 373, 707 P.2d 484 (Ct. App. 1985). 
C. Barnes Has Failed To Establish That The Prosecutor Committed 
Misconduct BV Eliciting Mr. Keenworthv's Testimony 
When evaluating a claim of prosecutorial misconduct raised for the first 
time on appeal, the appellate court determines first, whether the facts support a 
claim of prosecutorial misconduct and, if so, whether the misconduct rose to the 
level of fundamental error. State v. Field, 144 ldaho 559, 571, 165 P.3d 273, 
285 (2007). 
Barnes asserts that the prosecutor in this case committed misconduct by 
eliciting Mr. Keenworthy's acknowledgment that he "possibly" told officers "I bet 
[Barnes] did it" and also told them Barnes was a "clown." Barnes' first basis for 
claiming that this constituted prosecutorial misconduct is his claim that the 
prosecutor deliberately elicited this "impermissible hearsay." (Appellant's brief, 
p.26.) As with the objected-to testimony set forth above, however, and as found 
by the district court, this testimony was not hearsay, as it was not offered for the 
truth of the matter asserted. 
Further, the prosecutor was not calling on the witness to make a 
determination of Barnes' guilt or innocence, as now claimed by Barnes. As 
demonstrated by the context of the testimony, the prosecutor was eliciting the 
context of the conversation that led officers to believe that MR. Keenworthy was 
familiar enough with Barnes to provide them with an identification of whether or 
not Barnes was the man depicted in the security video. State v. Walters, 120 
ldaho 46, 813 P.2d 857 (IQQO), relied upon by Barnes, is not applicable to 
Barnes' case, as that case involved the direct testimony of an expert concerning 
his conclusions about who committed an arson. Barnes' claim of misconduct is 
unfounded as the law does not prohibit the prosecutor's actions in this case, 
CONCLUSION 
The state respectfully asks this Court to affirm the judgment of conviction 
entered after a jury found Barnes guilty of burglary and petit theft. 
DATED this 18th day of December 
C/ Deputy Attorney General 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 18th day of December, 2008, 1 served a 
true and correct copy of the attached RESPONDENTS BRIEF by causing a 
copy addressed to: 
SARAH E. TOMPKINS 
DEPUTY STATE APPELLATE PUBLIC DEFENDER 
to be placed in the State Appellate Public Defenders' basket located in the ldaho 
Supreme Court Clerk's office. 
V Deputy Attorney General 
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APPENDIX A 

sta te  a f  idaho v.  ~ m u a i  Barnes 
209 
1 produced B S  a virness ut the instance of Che statc. R .  (ComplYingi. 
z having been first dviy swoin, w a r  examined and 
HR. D I N G E R :  Your Boner, i w o u l d  ask that t h e  
3 testified o s  f o i i ~ w r :  
TiiE COURT: Will 6 0  ieflaci. 
DIRECT 6XAMINITION Q. B Y  MR. DINGER:  Has Sam ever lived in 
6 BY MR. DINOTR: I 
Q. c o u l d  you please  s t a t e  your name and A. Y e s ,  h e  h a s .  
8 spell y o v i  , a r t  name l o r  the record? 0. For how Long? 
A. ~ ~ ~ r g e  ~ e e n w ~ ~ i h y ,  K-E-E-N-W-o-R-T-H-Y. R ,  TWO months. ~w~ months and c h a n g e .  
10 Q lind what do you do for a living? o. okay. AD* how long have you known Sam? 
I 11 R ,  1,. r e t i r e d .  
a. Known? Oh, sin monihr. 
1 12 Q,  What did you do? Q. Okay. Would you s n y  --  
R ,  I was s chef. A ~ i g h i  months. 
14 Q. Excuse me? o would say y o u ' c e  tariliar with him? 
1 5  A ,  i was o certified chef. A. Y s r .  
16 Q. Okay. ~ n d  bo you have a fa nil^? 0. Okay. Did defectives come Lo your home 
A. 1 do. > 17 1 18 Q. Do you have e daughter? h,  i believe so. 
19 . I hawe rvo. Q. And did you have a sonuersation with 
PO 0. Okay. Is Srephannie XeenwoiLhy you' 
1 2 1  daughfei? 
A. Y e s ,  xi*. 
Q ,  okay, Do you know S.3" Barnes? 
bjection, , n e a i r a y .  I 2 1  a. Yen,  sir. 
i 21 Q Could you please point Earn Barnes out? 
I believe this simply places in contart the 
conversiiiion. itm. not belng offered for the .': 
tinth oT the m a i i e i  a s s er t ed .  : I MR. DINGER: Then2 yo", Your HonOi 
I I* I' I ' 3  not. The court will I 
S 
6 
avorruie the nbjection. ,': 
NR. DINGEX: D hank you, your Hanoi. 
Q. B Y  M R .  DINGER: Whet did tell then? 
R ,  i s m  s o i i y .  Can you ask the question 
again7 
Q. liexi, they alknd you about sfephannie'r 
boyfriend? 
0. B Y  MR. DINGER: Did t h e y  ask if you knew 
Sam Barnes? 
R.  in a roundabout way, Yes. 
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R ,  Y e s .  
0. And then w h a t  did you Zcil then about 
Stephannie'r boyfriend? 
A. ~ h a i  i knew him. ~ h a i  he'd stayed 
there, and ihei i raw him peciodically. Didn't 
come around a lot anymore. ~ h a k  was basicoily if. 
0. Okay Did they tell you why t h e y  w e r e  
Lhe~e7 
A. Y O S .  
8 
9 
' ., $t"? ,, 
,.> ,.,. . '  
.,. ,.,, ~ . 
, . .  .. . '  
. . 
.:. 4 .  Very possibly, yes. I 
. ..,..,, 
THE COURT: Sultained. 
a, su Mn. oinccn: okay. oid you m e s t  with 
deieciiver l a t e r  on c h a t  same day <he 20th) 
R .  Y e s .  
a. *no where dl* you m e e t  W i t h  ihrin? 
A .  Ri the M e r i d i a n  eoiise Depai l .menr.  
Q. O k a y  and were you shown a picture. a 
a t i l l ,  from t h e  svrveillaoce video? 
*. i was shown a piCLvie a i  my houre. I S  
w a s  poor quality, but they showed it -- a p><ture 
ai my houre  and asked me is i h a r  Sam and --  
a. Hew did you answer? 
A .  Y e s ,  ii w a s .  
MA.  DINGER: Okny, lour Honor, may X get  
Exhibits ' - 0 0 2  ihiough * - a 0 9  ha<*? 
THE COURT: C o u r t  will provide EXhiblir '-002 
ihrough '-009. They a r e  being provided Lo tha 
A. Like I raid, r r  took up n a r i  oP t h e  page 
and i t  w a r  grainy like this, but it was Ssa's ?mi> 
i n c e .  
Q .  Okay. Did O f f A c e r r ,  a g a i n  cone Lo youi 
houre on hugust 16ih, 2 0 0 6 :  
li. Y e s ,  sir. 
Q okay. And had anybody --  hsd you *ern 
anyone call your dsulhrer that day? Or ars you 
a w a r e  oi anyone calling your daughter that day? 
A .  No, six. She has her ceii phone, and 1 
don't Dear l i .  5 0  I d o n ' t  P.nou. 
M R .  DINCER: Okay. Nothing fulther, 
Your Honor. 
THE COURT: Thank yo*, COYnael. 
Mi. chdrney. 
nR. CHARNEY: J u a i  one nament,  Your Honor. 
CROSS-EXAIIINATlOB 
BY MR. CH-NEY: 
Q HZ. Keenworrhy. you had terrified that 
earn lived with your family for about t w o  months. 
IS chat right? 
*. A b O U i ,  yes, sir. 
a. AIL right. ~ n e  he war sisphannieir 
boyfilFnd? 
state. 
Q ,  BY MR. DINGER: I ' m  BhDving YOU "ha= has 
been marked as Exhibit . - 0 0 5 .  I r  Lhar t h e  p i c r v r e  
the officer showed you? 
A. NO, sir. 
Q. m a y .  What's the picture they showed 
YO"? 
A, i can't remember ibe detective's name, 
but he showed me a picture. i t  iaok up moat of i h c  
paper an* 1 2  war l i k e  So," was looking into a 
camera. 
0 .  o k a y  i a. going to show you Exhibits 2 
throoph 5 .  
)r. Y B E .  sir. 
G p i e a s e  t a l i  a. if t h o r e  are any o f  the 
pictures. 
R. w O r  sir. ~ o t h  of these  are t h e  sane .  
NO, sir. None of i b e r e  p i c t u r e s  of when --  Chopko. 
That  ' S  t i i S  nanse. 
Q. Detective Chopko? 
a. Y e s .  
0. Okay .  
n. solie of iboae is wbot he showed m e .  
0. o k a y  could you describe what he shewed 
1 YDU? 
A .  He was riephannie's fiicnd. 
Q. Okay. During the time that he lived 
with y o " ,  did you soina Lo diacover t h a t  he war  
left-handed sr opposed t o  right-handed? Or did you 
THE COURT: Thank you, CoUnsal. 
Anyihing iurrhei? I 
5 
G 
7 
8 
9 
MR. D I N G E R :  Y e s  
make note of Lhnr? 
A. I didn't make nore of ~hai. 
MR. CHARNEY: All right. No further 
questions. 
TEE WITNESS: Y e s ,  SiZ. 
REDlRECT EXWINATION 
BY MR. DINCER:  
a. Why did he live there?  
A. ~ e c ~ u r ~  he had been kicked our of "here 
he was livlng end be didn't have any noney. 
a. otny. Did he pay rent? 
A. Euentusily, yes. 
Q. B u t  not or the time? 
22 A. # O ,  gir. I 
MR. DINGER: Okay. Thank you. 
Z'i I THE WITNESS: Y e s ,  Jir. 
THE COURT: Rnyrhing further? I 
XR. CHARNEY: N O ,  YOU= Honol. 
THL COURT: Can this witness be excused from 
his subpoena? 
MR.  SINGER: Y e s .  Pour Honoi. 
TXE COURT: M r .  Chainey, nay  the witness be 
excused? 
MR. CXARNEY: Oh, yes, he may, i'a sorry. 
THE COURT: Very well. Sic, you a r e  ercvsed 
from yovi subpoena. 
(wieners sxcured.) 
TEE COURT: Call your next uiiness. 
NR. DINCER: Thank you, lour Honor. i recall 
Officer Chopka. 
OFFiCEB R*YL(OND CHOPKO, 
pioduc~d 8 %  a witness e t  t h e  insrancc of the s t a t e ,  
having been fiirL duly sworn,  war enanine* and 
testified e i  foiiows: 
REDl i lECT E W I N R T T O N  
BY MR. DIWDER: 
Q. you pieviousiy testified -- well, on 
July 20thr 2006, did you show Geoige Keenworthy a 
phOiOgi.ph? 
A. Y e s .  I d i d .  
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Q .  Could you p i e e r e  s t a t e  which enhibits 
those o r e ?  
%. Four an* rive. 
Q. okay. Did you have any ~ i c i j r ~ ~  inst 
showed Sam's diceit race? 
a. NO. 
Q. A i e  t h e  pisturea in fionl of you t h e  
only pictures t h a t  you had Lo show? 
A. Y e s .  
Q. Okay. And one m o i e  tine, he did in fact 
identify Samuel BBinea? 
MR.  CHARNEY: Objection. Ledding and 
Cunniative. 
THE COURT: I will sustain t h e  objection. 
MR. DINGER: All right. Nothing further. 
MR. CHARNEY: Which is the n o s t  recent 
exhibit t h a t  w a r  offered? NO, 
NR. D I N G E R :  li. 
TXE CWIIT: i believe i t ' .  Exhibit 11. 
MR.  CHARNEY: Thai's it. Would you give f h a r  
to the virness. 
RECS096-EYIININ%TIoH 
BY MR. CHIIRNEII: 
Q .  Detective, at the same time did you also 
Q. And who did he ideniiry the pei.on i n  
the photogiupn a s 7  
ii. Sam B e r n e r .  
0. Okay. If y o u  saw t h a t  phoiogiaph would 
YO" icc.qnize it? 
il. Y e s .  
Q. Yo" know which photogiaph you showed 
hi-? 
A Y e s .  
MR.  DINGER:  You i  Honor, 1 would ask t h a t  the 
officei be Ehown Exhibits 2 through 3 .  
THE COUP.?: Exhibits 2 through i are being 
provided t o  i h e  officer. 
THE BAILIFF: (Conpiyiag.) 
THE WITNESS: Thank you. 
Q .  SY MR. DIWGER: Do y o u  recognize Chore 
photographr? 
li, 1 60. 
Q. knd i r  one of ihosc pnotographr w h a t  you 
Ehowed him? 
a. Rcrually i rhowed him, i believe, cwo. 
Q .  I n *  are the photogiaph. i n  ? r e n t  of you? 
a. Yea.  
Q  he t w o  that you rhowed him? 
A. Yes.  
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show Mr. Keenworthy r h n i  Photo or one iiXe if? 
A .  N O .  
Q .  Not a t  a l l ?  
A .  No. 
W R .  CHaRNEY: No further queriions. 
T I ~ E  COURT: ~nyihing furthec, counrel? 
M R .  D I N G E R :  Y e s .  
REDIRECT EXAniNATlON 
BY NI(. DINGER: 
Q. The photograph, Exhibit 11, how many 
week8 later w a s  that p i c t u r e  faken? 
A. 1 can't recall because ihe iine t h e  
picture urs taken, ihe time when i'm actuaiiy a b l e  
to receive it, t h c r e : s  a delay there. 5 0  i c a n ' t  
say the doy I icceived t h e  one tram t h e  Rda c o u n t y  
Sheriff's D ~ p o r L m e n L .  
0. Okay. 
. Ennctly Uhen t h a t  one -- thai'r why i 
had to go off t h e  exhibiir hers Char i had fzon t h e  
video. 
Q. okay. lo" didn't have a n y  olhei 
p i c t u r e s  of Mi. Barnes?  
A. W O .  
MR. DINGER: Okay. Nothrng  f u r t h e r .  



